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Arising out of Order-In-Original No. 11/AC/Demand/23-24 dated 27.4.2023

passed by The Assistant Commissioner, CGST Division-I, Ahmedabad
North
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

URA TRPR BT GARIE0T SATAG:-

Revision application to Government of India:

(1) Pl ST Yeob SANTH, 1994 BT YRT Siqd 12 T T Aa! & IR & g Ur
DI FU-YRT & UYH W & Sfaia TRIE 3de el Ife, YRd IR, 3w darem, Jora
fqum, el 4R, Gﬂa?a“rquatr e T, 7 Rt 110001 1 Y SR AR --

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110,001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of
Section-35 ibid : -
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i\ In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
ofprocessmg of the goods in a warehouse or in storage whether in a factory or in a

() HR & STex e g Ay yar H Fffort |rer o) A |re & fafeior & ST Yo Fel 1T
TR e Yoo & e & Troet § St URd & w1eR [ 31y o1 vewr & Fraffea §1



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

() T Yeoh BT Y [ forT YRd & §1eR (uret a1 Yoo &) Fafa fevar man A 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) i FeT Yoo (3rfie)) Fremmaeh, 2001 & Faw 9 & siavia Ry mo gemses &
<1 uferl &, A eirdr & uid ereRt UE e & e A & ieRuw-omi U ot ey
<-a1 Ufdal & Wy SRE e forar S aIfRT Sud WY Wi § o7 e ¥ ¥ i Ry
35-3 # FYiRd %1 & Y & I9d & 1Y E1eiR-6 =re o1 Uiy ot g9 =i

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RFIS emdes & W el v 3pH TP 99 FUI A1 IGY FH g1 T 200/- B
T 1 ST SR ST6T HerReH Te TG § el 81 6 1000,/ - BT W 4T ) w1

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

A1 Yo, il IeuTe Yo U9 HaT $ AT TR & iy arfie:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) B9 Iaured Yo ST, 1944 B 4RT 35-F/35-3 ¥ aigifa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  TECREd UR=E T ST SHTIR & SIRATal BT i, Sl & " o 99T Yoo, ey
SeET e T Hare Siuilefiar =i () ) ufds deita N, sremerars & 2m wre,
SEATCH Mo, 3ERd], RRERANR, 38He™IE-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form

EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

Lo 'Cl}-sa%zOOO/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /

e réfufid\is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

7 "?@';@ bank draft in favour of Asstt. Registar of a branch of any nominate public
r%ank of the place where the bench of any nominate public sector bank of the
G -:q fere the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) IRTEY Yeob MUMTH 1970 FUT YUIET BT g -1 & feria FHeiia fhe SrgaR S
S{TAET a1 YASMeRT JUTRYTT Ui TRGRT & o= ¥ ¥ U &1 Uh TR & 6.50 U &
e Yo fehe @ g+ e | |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) B SR et Hell @l FEH0 S Al @t ok o e e fan Srar § S
T Yeh, Do SUTG Yo Td JarehR Suiey e (@raffafty faw, 1082 A Rk Tl
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) I &b, Bl SdTeT Yo TG At Sfdielrd ey (Ree) & uld eidiel &
HH H BeegHN (Demand) U4 &8 (Penalty) FT 10% T4 STHT BT ifFard § | €aifp, Sifderay
qﬁ ol{l 10 Cb{\ls, HUU %l (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

DI IS Yoob SR YA & Sl VR G Bl B A (Duty Demanded) |

(22) WS (Section) 11D & Igd MUIR JIRT;
(23) Toran 7o S1de ige & IR
(24) Ide wiee Fadl & FNaw 6 & ded T IR
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by ‘the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xxii) amount determined under Section 11 D;
(xxiii) amount of erroneous Cenvat Credit taken,;
(xxiv) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T MY F Ty it TRIGHRU & THer ST6! Yo Sryal Yoob U1 GUS foamid 1 <t AT
3T TN e F 10% YA W 3R S8l Had a8 [aed 8l de GUS & 10% YA W B Sff
REi

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sudish Devnand Yadav,C-1-50-2,Transfeb
Industries,Phase-3,GIDC Naroda,Ahmedabad,Gujarat-382330(hereinafter referred to as
“the  appellant”)  against  Order-in-Original ~ No.11/AC/Demand/23-24  dated
27.04.2023(hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central GST, Division -I, Ahmedabad North (hereinafter referred to as "the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AIZPY9286Fand engaged in providing services without getting registered with the service
tax department. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.
10,13,770/- during the FY 2016-17, which was reflected under the heads “sales of services

(Value from ITR)"filed with Income Tax department.

F.Y. Gross Receipt from sales of services(as | Service tax not/
per ITR) Short paid
2016-17 10,13,770/- 1,52,065/-

Accordingly, it appeared that the appellant had earned the said substantial income by way
of providing taxable services but had neither paid Service Tax nor filed their service tax ST-
3 returns. The appellant were called upon to submit copies of required documents for

assessment for the said period. However, the appellant had not responded to the letters

issued by the department.

21  Subsequently, the appellant were issued Show Cause Notice No. AR-
V/TPD/UnReg./16-17/SudishDevnand Yadav dated 07.04.2022 demanding Service Tax
amounting to Rs. 1,52,065/- for the period F.Y. 2016-17, under proviso to Sub-Section
(1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest
under Section 75 of the Finance Act, 1994; and imposition of late fee/penalties under
Section 70, Section 77and Section 78 of the Finance Act, 1994. The SCN also proposed

recovery of service tax for the period from Apr-2017 to June-2017.
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2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the
adjudicating authority wherein the demand of total Service Tax amounting to Rs.
1.52,065/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance
Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY
2016-17. Further (i) Penalty of Rs. 1,52,0654/- was imposed on the appellant under
Section 78 of the Finance Act, 1994 ; (ii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(1)(a) of the Finance Act, 1994;(iii) Penalty of Rs. 10,000/~ was
imposed on the appellant under Section 77(1)(c) of the Finance Act, 1994(iv) Late

fee/penalty of Rs. 40,000/- was imposed on the appellant under Section 70 of the

Finance Act, 1994 read with Rule 7 of service tax Rules,1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, inter alia,on the following grounds:

o The appellant submitted that he was working as a labour and was unable to read
and understand the issue.He was not familiar with the service tax norms and
procedure to file the appeal and therefore, there was a delay of 30 days in filing
appeal.

o The appellantstated that he wasengaged inlabour supply related to coal work
and was under impression that he is not required to take service tax registration.
Being small scale service provider, they are eligible for basic threshold benefit as
per Noti. No 33/2012-ST dated 20.06.2012 during the F.Y. 2016-17 as the total
turnover during the preceding F.Y. 2015-16 was below threshold limit i.e. 10
Lakhs. After debiting the ten lakhs out of Rs. 10,13,770/-, only Rs. 13,770/-
remains as taxable amount.The appellant stated that as they have not collected
service tax from their clients and therefore, the duty cum benefit may also be
extended to them. They have placed reliance on the following case law wherein
the Hon'ble Tribunal has extended the benefit of cum-tax value:

(i) Robot Detective & Security Agency Vs. C. C.Ex. reported in 2008 (14) STR 689 (Tri.)
(i) C. C. Ex. &Cus. Patna Vs. Advantage Media Consultant reported in 2008 (10) STR 449 (Tri.)

o They stated that they have suppressed from the department and therefore the
extended period can't be invoked in their case. They are not liable to service tax

and requested to set aside the impugned OIO and allow their appeal.
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4. Personal hearing in the case was fixed on dated 13.05.2024.Shri,
J.K.Vidhwani,C.A.appeared for personal hearing on behalf of the appellant. He informed that his
client is eligible for the threshold exemption under Nt. O 33/2012-ST dated 20.06.2012 as the

turnover in the previous year is less than threshold.

5. On going through the appeal memorandum, it is noticed that the impugned
order was issued on 27.04.2023 and delivered on dated 15.05.2023 to appellant. The
present appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 14.08.2023,
Le. after a delay of 30 days from the last date of filing of appeal. The appellant have
along with appeal memorandum also filed an Application seeking condonation of delay
stating that they had not proper knowledge of service tax norms and thereby a delay of
30 days was occurred in filing the present appeals which was required to be filed on or

before 15.07.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed
seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal
should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Under the proviso appended to sub-section
(3A) of Section 85 of the Finance Act, 1994, the Commissioner (Appeals) is empowered
to condone the delay or to allow the filing of an appeal within a further period of one
month thereafter if, he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the period of two months. Considering the cause of

delay given in application as genuine, I condone the delay of 30 days and take up the

appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against the appellant along
with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2016-17.

8. Now the submission is filed before me. As per the submission, one of the
contentions is that their previous turnover was only Rs. 9,37,950/- and therefore they are
eligible for basic threshoid benefit of Rs. 10 lakhs during the F.Y. 2016-17. While going
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threshold limit of Rs. 10 lakhs and therefore the benefit as per noti. No 33/202-ST dated
20.6.2012 is available to them in F.Y. 2016-17.

Another contention of the appellant is that they have not collected any service tax
from its clients and sought the duty cum benefit. However from the submission, no

documentary evidence in supportof their claim is found and in absence of the same the

cum duty benefit can't be extended to the appellant.

In view of the above, I am of the considered view that the activity performed by
the appellant during the F.Y. 2016-17 is taxable. Since the benefit of Noti. No. 33/2012-
ST dated 20.06.2012 is required to be extended to them and after debiting ten lakhs
from total turnover, the net taxable amount comes as Rs. 13,770/-. Service tax on the

same comes as Rs. 2,066/- and the same is recoverable from them along with interest

and penalty.

9. In view of the above, I pass the following order:

9.1 I uphold the service tax demand only to the extent of Rs. 2,066/~ only under the proviso

to subsection (1) of section 73 of the Finance Act,1994;

9.2 Interest as applicable, under section 75 of the Finance Act, 1994 is also recoverable on the

service tax amount as per para 9.1;
9.3 Iuphold the penalties under section 77(1)(a) of the Finance Act,1994;
9.4 Tuphold the penalties under section 77(1)(c) of the Finance Act,1994;

9.5 1 uphold the penalty under section 78 of the Finance Act,1994, equal to the service tax

upheld in para 9.1 above.

OSSN
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The appeal filed by the appellant stands disposed of in above terms.

(FTA=EST )
SATH (TTew)

Attested Date: 2°-° f'lﬂ




F. No. GAPPL/COI\/I/STP/929/2024-Appeal
v
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
Sudish Devnand Yadav, Appellant
C-1-50-2,Transfebindustries,Phase-3,GIDC
Naroda,Ahmedabad,Gujarat-382330
Respondent
The Assistant Commissioner,
CGST, Division-],
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division I, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
57 Guard File

6) PA file

~
I
T
o
el
Ch
]

SN

&
(&3

o

w

s
v (=}




